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SUMMARY

The New York City Department of Telecommunications and Energy ("City of

New York" or "City") specifically recommends the following in addition to our previously

filed comments in this proceeding:

The Commission should implement the proposed short-term measures, as
modified by the City’s prior recommendations, in accordance with the timetable
described in the NPRM.

The Commission should prohibit cable television operators from charging
subscribers separately for the installation of supplemental equipment needed to correct
incompatibilities between the cable system and consumer equipment that are caused by
the operator's security system.

The Commission should prohibit cable systems from scrambling any signal
carried on the basic scrvice tier, and only operators who were scrambling the basic
ticr on the effective date of the 1992 Cable Act should be permitted to continue
scrambling during the pendency of a waiver request.

With regard 1o long-term measures, the Commission should consider extending
the effective date of any proposals for new equipment 10 allow for participation within
the Cable-Consumer Electronics Compatibility Advisory Group ("CAG") of additional
intercsted parties, and to allow the Commission ample time to consider fully the
ramifications of any now standards it may promulgate.

The Commission should ensure, if possible, that only sccurity functions be
reserved to System equipment provided by the cable operator.

The Commission should require cable operators to provide component
descramblers/decoders for all subscriber equipment with a Decoder Interface
connector, and not allow separate charges for the equipment or {ts installation.

‘The City belicves that the current proceeding Is a critical one for consumers,

cable television operators, equipment manufacturers, and retailers. We therefore respectfully

urge the Commission to consider fully the interests of the public and other partics who have

not been included within the Compatibility Advisory Group.

il
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1. INTRODUCTION

Section 17 of the Cable Television Consumer Protection and Competition Act
of 1992 ("1992 Cable Act")? states the congressional finding that “cable operators should use
technologices that will prevent signal theft while permitting consumers to benefit from” the
advanced features found in modern television receivers and video cassette recorders.” The
legislative intent is to balance the cable operators’ legitimate security interests with the
public's interest in sccuring the full value of their electronic equipment,

In regulating the cable operators’ use of technologies that interfere with the
functions of subscribers’ television receivers or video cassette recorders, the 1992 Cable Act
confers upon the Commission broad authority 10 "deiermine whether and, if so, under what
circumstances 1o permit cable sysiems to scramble or encrypt signals or to restrict cable
systems in the manner in which they encrypt or scramble signals."* Congress, apparently,
was awarc that the most significant compatibility problems arise due to signa) scrambling
security systems used by cable operators, and the concomitant use of set-top
converter/descramblers whose tuners currently provide only a single output channel and are
capable of descrambling only one channel at a time.>

The City helieves that the Commission should implement the proposed short-

2 Cablc Television Consumer Protection and Competition Act of 1992 ("1992 Cable
Act"), Pub. L. No. 102-385, 106 Stat. 1460, § 17, codified at 47 U.S.C. § 544A (adding a
new Scction 624A 1o the Communications Act of 1934).

) 1d. 47 U.S.C. § 544(a)(3) (1993).
4 47 U.S.C. § 544A(h)(2).

3 'This conclusion is confirmed in the Commission’s report to Congress concerning
compatibility issues, which was oomplled with extensxve mter-industry coopemuon See

Report 19 { On Mecs s Compatibi Bety giems. ang

ansymgr_l,]m_t_mmgs_ﬁqmnmm adoptcd October 5, 1993 ("Compatiblhty Report"), at 31.



term measures, as modified by the City's prior recommendations.’ in accordance with the
timetable described in the NPRM.” With regard to long-term measures, however, the City
recommends that the Commissjon consider a limited extension of the effective datc of
proposals for new equipment to allow for participation within the Cable-Consumer
Lilectronics Compatibility Advisory Group ("CAG") of additional interested parties, and to
allow the Commission ample time to consider fully the ramifications of any new standards it
may promulgate.

We note that although more than {wenty-five parties submitted comments in
response to the NPRM, only the City of New York primarily sought to represent the
consumers’ interest. The City respectfully recommends that the Commission carefully
consider such interests, which may not have received adequate trcatment in the submissions
of ather parties who have significant pecuniary interests in the rules ultimately to be adopted

by the Commission.
11, DISCUSSION
A. Proposals for FExisting Equipmens
1. Cable telcvision operators should be prohibited from charging subscribers
scparately for the installation of supplemental equipment needed to correct
incompatibilitics between the cable system and consumer cquipment.
Many cable system operators choose 1o encrypt {i.g., scramble) their signals

rather than employ other sccurity mcthods because encryption is the state-of-the-art cable

¢ See Comments of the New York City Department of Tclecommunications and Energy,

dated Jan 25, 1994 in ET Docket No. 93-7 nmmum&mmwm:

7 NPRM at para. 17.



television security system,® and has provided operators with significant benefits that include
increased penetration fevels. Moreover, operators derive substantial revenues from the sale
of unregulated pay-per-view services that are made possible by addressable sei-top devices.”
Such devices, or similar ones, are required where scrambling is employed.

The equipment used for signal encryption is located in the system’s head-cnd
and is included as an clement of the general cable network. Cable operators recover the cost
of such equipment through charges for both regulated and unregulated services. All
subscribers conscquently pay to enable the system opcrator 10 enerypt its signal, regardless of
whether an individual subscriber is receiving scrambled signals. The need for and functions
of signal encryption equipment are dictated by cablc system security and operations.
Thercfore, considering such equipment as part of the cable system plant is entirely
rcasonable. '

In contrasi, the equipment used {o decode the encrypted signal is located in the
subscriber’s premises and i8 included as an element "of the equipment used to reccive the

basic service tier."! Cable operators recover the cost of the converter box through

8 See Comments of the New York City Department of Telccommunications and
Energy, dated March 22, 1993 ("NOI Comments"), at appendix A, in response to the Notice
of Inquiry ("NOI*) adopted by the Commission on January 14, 1993, Notice of Inquiry, ET
Docket No. 93-7, 8 FCC Red 725 (1993).

® In the Necw York City franchise area, pay-per-vicw in 1992 generated $4,567,323 for
Paragon Cable (5.6% of revenue); $3,992,798 for Time Warner Cable of NYC
("TWCNYC")/Manhattan (3.3% of revenue); $3,551,851 for TWCNYC/Brooklyn (9.8% of
revenue); and $2,863,517 for TWCNYC/Queens (5.8% of revenue). Cable World, Jan. 31,
1994 at 15A.

' Sce 47 C.F.R. § 76.922.
" 1992 Cable Act, § 623(b)(3), 47 U.S.C. § 543 (b)(3) (1993).



installation and leasing fees pursuant to Commission regulations.'? Such regulations require
that rates for equipment, installation, and additional outlets must be unbundled from each
other and from rates for basic service. Thus, only customers who lease converiers pay for
decoding equipment, but they pay for such equipment regardless of whether they receive
signals that require decoding.

In practice, however, this is a distinction without a differcnce. In many cable
systems, nearly all cable television subscribers are required to lease a sct-top converier box
and remote control from the system operator either to access services provided on the
system, 10 minimizc interference, to decode encrypted signals on the basic and cable
programming ticrs, or to provide extended tuning functions for television receivers and video
cassettc recorders (*VCR") that arc not "cable ready.” In other words, the decoding
functions of the set-top device have been "bundled” together with other features such as
tuning, addressability, shielding, and program selection. Unforiunately for subscribers,
however, the cable operators’ chosen configuration has inurcd to the subscribers’ detriment
by preventing the use of features commonly found in modemn television receivers and VCRs.

In contrast, this configuration has provided cable system operators with
significant benefits. In addition to the increase in penetration noted above, operators receive
substantial pay-per-view revenues and realize significant savings made possible by
addressable set-top devices.'* In addition, cable operators have extendcd their de facto
monopoly in the provision of cable television service to include a monopoly over the

hardwarce associated with that service.

2 1d, Sec Rate Regulation, Report & Order and Further Notice of Proposed Rule
Making, FCC 93-177, MM Docket 92-266, 8 FCC Red 5631 (1993), at paras. 273, 287-88.

" See supra, note 9.



The 1992 Cable Act addresses these issues by directing the Commission to
determine whether to permit or restrict signal encryption that interfercs with the functions of
subscribers’ tclevision receivers or video cassette recorders,’ and 10 promulgate rcgulations
as are nccessary "to promote the commercial availability, from cable operators and retail
vendors that are not affiliated with cable systems, of converter boxes and of remote contro!
devices compatible with converter boxes. "'

In the short term, the Commission proposes {o require that cable operators
provide subscribers upon request with supplementary equipment to ameliorate incompatibility
problems created by the operators chosen security measures.'® This requirement properly
places upon cable operators the responsibility to correct these problems.

The proposcd rule, however, would allow cable systems to charge for both the
supplementary cquipment and its installation in accordance with the rate regulation rules for
customer premises equipment used to receive the basic service tier.'”  On the contrary,
cable operators should be prohibited from charging separately for installation of such
supplementary equipment under the rate regulation rules. Subscribers who wish to enjoy the
intended benefits of Section 17 of the 1992 Cable Act will be forced, under the proposed
rulc, to pay substantially higher monthly rental fees for supplementary equipment that is

nccessitated by the operator’s decision to scramble signals,'® and should not also be forced

14 47 U.S.C. § 544(b)(2).

5 47 U.8.C. § 544(c)(2)(0).
6 NIPRM, para. 12

17 See 47 C.F.R. § 76.923.

8 In the Time Warner Manhatian franchise area, for example, the monthly charge for a
standard set-top converter is currently $3.22. In contrast, the charge for a "Watch &
Record" converter is $5.13, which is approximately sixty percent above the cost of the



to pay scparately for the installation of such equipment,'® which is required to correct a
compatibility problem created by the operator’s choice of a particular security system.
[Furthermore, such a prohibition will provide cable operators with an incentive o inform
subscribers fully of cquipment options al the time of the initial installation, and to promote
more efficient and less costly installation practices.

The installation cost for mandated supplementary equipment should be borne
by the partics whose conduct has made such equipment necessary. The City belicves cable
operators will recover such expenscs through revenues that the set-top device makes possible,
such as those generated by pay-per-view services. Subscribers, who in one way or another
pay for the cquipment that cnerypts signals, for the equipment that decodes the signal, and
for the signal itself, should not be burdened with the installation cost of equipment required
to correct operator-imposed compatibility problems.

2. Subjeet to the Commission’s waiver procedures, cable systems should be
prohibited from scrambling any signal carricd on the basic service tier.

Pursuant to the authority that the 1992 Cable Act confers upon the
Commission,® the Notice proposes to prohibit cable systems from scrambling signals on the
basic tier of cable service.? Many commentators, including the Cable-Consumer
Electroni¢s Compatibility Advisory Group and the City of New York, view the proposed

general prohibition against scrambling any channel on the basic service tier as a reasonable

standard converter.

" In New York, installation charges may be as high as $60.00.
2 Sce 47 U.S.C. § 544(b)(2).
?' NPRM, para. 13.
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restriction on cable systems that is consistent with the purposes of Section 17.%

Such a prohibition will tend to ensure that reception of at least the basic tier
will not require the usc of a sei-top device.® Further, consumer confusion and
inconvenience will be minimized by requiring that all signals carried on the basic tier be
delivered in the clear, and therefore in a form most compatible with consumer equipment.

Cable operators who can affirmatively justify encryption because of unusual
circumstances, howcver, are of course permitied (o seek a timely waiver of the scrambling
prohibition from the Commission.* As on¢ commentator suggested, such unusual
circumstances might include regions where cable television service is provided to a large
proportion of seasonably occupied dwellings,® if the Commission, after review, so
concluded.

Contrary 1o the recommendations of other parties to this proceeding, however,
only those operators who were scrambling the basic tier on the effective date of the 1992
Cable Act should be permitted to continue scrambling during the pendency of a waiver
request. The prohibition should not be grandfathered to permit all operators currently
cnerypting the basic service tier to continue 1o do so pending the Commission's determination

of a waiver request. To do so would unnccessarily provide cable operators with an incentive

22 See Comments of the New York City Department of Telecommunications and Energy,
dated Jan. 25, 1994, at 5-6: Comments of the Cable-Consumer Electronics Compatibility
Advisory Group, dated Jan. 25, 1994, at 5 in ET Docket No. 93-7, EQuipment

Compatibility.

2 The minimum contents of the basic service tier are prescribed both in the statute and
in the Commission’s rules. See 47 U.S.C. § 543(b)(7); 47 C.F.R. § 76.901.

2 Of course, cable operators should be permitied to scramble signals on the basic
service tier if the franchise agrcement imposes such an obligation.

% GSee Comments of Time Warner Entertainment Company, L.P., dated Jan. 25, 1994,

at 5, in ET Docket No. 93-7, Equipment Compatibility.



to cvade the intent of the 1992 Cable Act.
B. ’roposals for New lquipment

The City has long believed that a complete solution to compatibility problems
can only be achicved through both inter-industry cooperation and consuliation with
government regulatory agencies.” In fashioning standards and regulations designed 1o
promote the goals of Section 17 for the long term, the Commission has an opportunity to
forestall future incompatibilitics, promote competition, and ultimately serve the public
interest. The accomplishment of these goals will be frustrated, however, if new regulations
are adopted prematurely. The Commission should therefore consider a limited extension of
the effective date of proposals for new equipment to allow for participation within the Cable-
Consumer Electronics Compatibility Advisory Group ("CAG") of additional interested

parties, and to allow the Commission ample time to consider fully the ramifications of any

new standards it may promulgate.

% In accordance with il comments in response to the Notice of Inquiry ("NOI") adopted
by the Commission on January 14, 1993, Notice of Inquiry, ET Docket No. 93-7, 8 FCC
Red 725 (1993), the City continues to believe that effective solutions will not be reached
unless all affected and interested groups are involved in the process. Seg Comments of the
New York City Department of Telecommunications and Energy in ET Docket No. 93-7,
dated March 22, 1993 ("NOI Comments"). See alsg letter dated April 17, 1991 from
William F. Squadron, Commissioner of the New York City Department of
Teleccommunications and Energy, o Alfred Sikes, then Chairman of the FCC.
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1. To avoid monopolization of the market for descrambler/decoder hardware,
only security functions should be reserved to system equipment provided
by the cable operator,

If technically feasible, as some commentators suggest,” the access control
functions of the proposed component descrambler/decoder must be scgregated from other
fealures so that cable operators will be forestalled from monopolizing the market for such
devices. Sound public policy militates against allowing cable operators a monopoly over all
the equipment associated with the services that the operator provides. The operator’s only
legitimate proprietary interest in this regard is signal protection. Assuming that access
control functions can be separated from other descrambler/decoder features, cable operators
should not be permitted to control the market for these devices just because they have a
legitimatc interest in the prevention of signal theft. The public interest will be better scrved
if only sccurity functions arc reserved to system equipment provided by the cable operator.

Under the current regime, where access control and other features are bundled
together in the set-top device, there is little competition in the manufacturing market for them
and no competition in terms of the commercial availability envisioned by the 1992 Cable
Act.? Complying with the statutory mandate to promote such competition will be difficult
or impostible unless access control functions, which serve legitimate security interests, are
scparated from éther features commonly found in subscriber premises equipment. The
combination of these functions in one picce of operator-owned equipment ossifies the cable

opcrators’ bottleneck control of a communications medium and improperly promotes

27 gee Comments of the Titan Corporation, dated Jan. 25, 1994, and Comments of
Circuit City Stores, Inc., dated Jan. 25, 1994, in ET Docket No. 93-7, Cquipment

Compatibility.
2 47 U.S.C. § 544A(c)(2NC).
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extension of their practical monopoly to the market for subscriber premiscs equipment. The
City respectfully suggests that the Commission determine whether the modular access controf
system proposed by commentators ‘T'itan Corporation and Circuit City Stores, Inc. is a viable
alternative to the less competitive long-term proposals contained in the Notice, and, if so, to
adopt it or some similar standard.

‘The Commission and the public will benefit if more time is taken to properly
consider the most appropriate manner in which to achieve a more competitive future market.
The statutory mandate will be fulfilled by timely adoption of the short-term measures
proposed in the Notice,” as modified by the City's prior comments in this proceeding.
Beneficial long-term measures need to be carefully considered prior to implementation
because hastily adopted regulations likely will create even greater unforeseen problems in the
future.

2. Cable television operators should be required to provide a component

descrambler/decoder for all subscriber equipment that is supplied with a

Decoder Interface connector, and should not be permitted to apply

separate charges cither for the equipment or its installation.

Assuming that the standards proposed in the Notice are adopted, the
Commission properly concluded that operators must be required to provide subscribers with
equipment 10 descramble authorized cncrypted signals, and that such equipment should be
included as an clement of the general cable network.®

Operator equipment used to descramble signals at the subscribers’ premises

should be accorded the same trcatment as operator equipment used to scramble signals at the

® See 47 U.S.C. § 544A(b)(1).

% NPRM, para. 30.
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system’s head-end. Disparate treatment for cquipment performing complementary functions
is inconsistent with sound policy and common sense. Contrary to the comments of other
parties,*! including the cost of such equipment and its installation within general cable
network costs is fair 10 all cable subscribers. The need for both scrambling and
descrambling equipment is dictated by system operations and the operator’s choice of a
particular securily sysiem. Inasmuch as all subscribers pay for the operator's encryption
cquipment through service fees, faimess compels the conclusion that all subscribers who
benefit from these services similarly share the cost of the aperator’s decryption equipment
and its installation,

On the other hand, allowing cable television operators to charge separately for
the component descrambler/decoder and its installation will reward opcrators for creating
cquipment compatibilily problems by providing them with additional equipment and
installation revenues. The intent of Scction 17 is clearly to the contrary. The Act empowers
the Commission to prohibit entirely the use of encryption where it interferes with the
functions of subscribers’ television reccivers and video cassetie recorders. Since the
Commission has determined that operators may continue to use encryption technologies
despite their interference with subscribers’ equipment, it may, consistent with the statute,
determine “under what circumstanccs to permit cable systems to scramble or encrypt signals
or 10 restrict cable systems in the manner in which they encrypt or scramble signals, ¥

If cable sysiem operators are permitted to charge separately for the component

3 See e.g., Comments of Time Wamer Entertainment Company, L.P., dated Jan. 25,

1994, at 14-17, ET Docket No. 93-7, Equipment Compatibility.

2 47 U.S.C. § 544A(b)(2).

RE] m



descrambler/decoder and its installation, they will have no incentive to contain costs in the
absence of cffective competition. As a result, subscribers could be faced with substantial
monthly charges for "gold-plated” premises equipment Joaded with additional features for the
operators’ benefit. In addition, this will simultaneously tend to restrain competition in the
market for the manufacture of such devices, contrary to legislative intent.

If, on the other hand, the costs associated with component
decoder/descramblers are treated as elements of the general cable neiwork, operators will
recover such costs through subscriber revenues from regulated services,* and will have an
incentive to keep such costs at a reasonable level. The City believes that revenues from both
regulated and unregulated services must be considered with respect 1o the manner in which
operators recover these costs. Inasmuch as these devices will provide operators with
substantial unregulated revenues, such income should be included with revenue from
regulated services in any cost-recovery calculation,

3. To ensure long-term resolution of compatibility issues, the Commission
should encourage cxpunsion of the Cable-Consumer Electronics
Compatibility Advisory Group to include additional interested parties.

In Jight of the many comments filed in this proceeding, and the important
public inierests at stake, the Commission should carefully consider comments {rom all
interested parties in fashioning long-term solutions to the equipment compatibility issues
raised by the 1992 Cable Act. The public interest must prevail over the self-interest of

partics such as cuble television operators and equipment manufacturers seeking to maintain or

expand their monopoly status.

M Sce 47 C.F.R. § 76.922.
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The City therefore recommends that the Commission extend the date for
implementation of any proposals {or new equipment. To ensure, however, that consumers
reccive the benefits that Section 17 intends, such extension should be limited in duration. In
the intcrim, participation within the CAG should be expanded to include consumer
representatives, equipment retailers, additional competing manufacturers, and local
franchising authorities. Further, the Commission should wait to review the amended
EIA/ANSI 563 standard before promulgating regulations demanding compliance with it.
This will make reconciliation of the many competing interests in this proceeding, and the
public benefits intended by Section 17, more likely. A complete solution to the many
difficult compatibility issucs confronted in this proceeding will be impossible if new
standards and regulations are adopted prematurcly.

'The City consequently recommends that the Commission consider fully the
comments of partics who did not participate in the Compatibility Advisory Group. Such
commentators include, for example: Circuit City Stores, Inc.; Titan Corporation;

Mutltichannel Communication Sciences, Inc.; Mitsubishi Electronics America, Inc.; and the

City of New York,



-]5-

11I. CONCLUSION
The City of New York respectfully urges the Commission to adopt the
measurcs recommended in our previous comments, and to consider the issues raised in these
reply comments. We believe that the adoption of these measures will promote the statutory
objective, embodied in Scction 17 of the 1992 Cable Act, of assuring that consumers “enjoy
the full benefit of both the programming available on cable systems and the functions

available on their televisions and video casseile recorders."

Respectfully submitted,

NEW YORK CITY DEPARTMENT OF
TELECOMMUNICATIONS AND ENERGY

By:m__

Eileen E, Huggard
Assistant Commissioner
Cable Television Franchises
and Policy
Gary S. Luizker
Telecommunications Policy
Analyst

75 Park Place

Sixth Floor

New York, New York 10007
(212) 788-6540

Dated: February 16, 1994
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